STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C
BEVERAGES AND TOBACCO,

Petiti oner,
VS. Case No. 99-5306

GOLD COAST EAGLE
DI STRI BUTI NG, LTD.,

Respondent .

RECOMMVENDED CORDER

Robert E. Meale, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Sarasota,
Florida, on April 24, 2000.

APPEARANCES

For Petitioner: Ral f M chel s
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: John Saputo, President
Qualified Representative
ol d Coast Eagle Distributing, Ltd.
2150 47th Street
Sarasota, Florida 34234

STATEMENT OF THE | SSUE

The issue is whether Respondent, as a |icensed distributor of
al coholic beverages, is guilty of violating the Tied House Evil Act

by distributing al coholic beverages w thout charge to a |icensed



dealer, in violation of Section 561.42(1) and (2), Florida
Statutes, and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

By Adm nistrative Action dated Septenber 13, 1999, Petitioner
al | eged that Respondent, as a licensed distributor of alcoholic
beverages, unlawfully provided financial aid or assistance to a
i censed vendor.

At the hearing, Petitioner called two witnesses and of fered
into evidence two exhibits. Respondent called three w tnesses and
offered into evidence one exhibit. Al exhibits were admtted.

The court reporter filed the Transcript on May 11, 2000.

FI NDI NGS OF FACT

1. Respondent is a licensed distributor of alcoholic
beverages. A bar known as "WIIls," located at 5748 Swift Road in
Sarasota is a |licensed vendor of al coholic beverages, pursuant to a
series 2COP | i cense.

2. Respondent distributes Anheuser-Busch products. One of
its main conpetitors is the distributor of MIIler Beer products.

3. For an unidentified period of tinme prior to June 2, 1999,
WIlls tapped only Anheuser-Busch products for retail sale as draft
beer. However, the MIler distributor persuaded Wlls to swtch
one of its two taps from Anber Bock, an Anheuser-Busch product, to
| ce House, a MIler Beer product, when the Anber Bock keg ran dry.
Pursuant to their agreenent, M|l er Beer delivered one keg of Ice

House for tapping.



4. WIlls was to be the site of a pronotion of June 5, 1999.
In anticipation of the pronotion, a representative of Anheuser-
Busch visited WIlls after June 2, but before June 5, to see if
WIlls required any additional Anheuser-Busch product. The
Anheuser -Busch representative saw the untapped |Ice House keg and
| earned that Wlls intended to switch one of its taps to the Mller
Beer product.

5. The Anheuser-Busch representative convinced WIls not to
make the switch. The question then arose what should be done with
the I ce House keg. Fearing that the MIler Beer distributor would
be slowto credit WIlls for a refund, Respondent chose instead to
take the |Ice House keg in paynent for the new Bud Light keg that
t he Anheuser-Busch representative delivered to WIls w thout del ay.

6. Although Respondent failed to invoice the transaction,
there is no dispute that the whol esale prices of the |Ice House and
Bud Light products, together with the kegs, are substantially
i denti cal

CONCLUSI ONS OF LAW

7. The Division of Admnistrative Hearings has jurisdiction
over the subject matter. Section 120.57(1), Florida Statutes.
(AI'l references to Sections are to Florida Statutes. Al
references to Rules are to the Florida Adm nistrative Code.)

8. Also known as the "Tied House Evil Act," Section 561.42
requires:

(1) No licensed manufacturer or distributor of
any of the beverages herein referred to shal

have any financial interest, directly or
indirectly, in the establishnment or business of



any vendor licensed under the Beverage Law, nor
shal |l such licensed manufacturer or distributor
assi st any vendor by any gifts or |oans of
nmoney or property of any description or by the
gi ving of any rebates of any kind what soever.
No |icensed vendor shall accept, directly or
indirectly, any gift or | oan of noney or
property of any description or any rebates from
any such licensed manufacturer or distributor;
provi ded, however, that this does not apply to
any bottles, barrels, or other containers
necessary for the legitimate transportati on of
such beverages or to advertising materials and
does not apply to the extension of credit, for
liquors sold, made strictly in conpliance with
the provisions of this section.

(2) Credit for the sale of liquors may be
extended to any vendor up to, but not

including, the 10th day after the cal endar week
wi thin which such sal e was made.

* * *

(7) The extension or receiving of credits in

violation of this section shall be considered

as an arrangenent for financial assistance and

shal|l constitute a violation of the Beverage

Law and any nmaneuver, shift, or device of any

kind by which credit is extended contrary to

the provisions of this section shall be

considered a violation of the Beverage Law

9. Inits proposed recommended order, but not its

Adm ni strative Action, Petitioner cites Rule 61A-4.045 which
requires the use of invoices in all licensed transactions. It is
unnecessary to determ ne whether Respondent violated this rule
because Petitioner did not tinely raise this issue as a basis for
i nposing discipline. At the hearing, the Adm nistrative Law Judge
rul ed that evidence of the |ack of an invoice was inadmssible to
establish a separate, unpleaded violation of the |aw, but was
adm ssi ble solely for the purpose of trying to show a violation of

the cited statute.



10. Anobng ot her objectives, the Tied House Evil Act is
intended to foster conpetition by preventing predatory trade
practices. However, the credit transactions described by the
statute do not describe the transaction in this case, in which
Respondent charged WIlls a keg of Ice House for a keg of Bud Light.

11. Nothing in the cited statute prohibits a |icensed
manuf acturer or distributor paying a |icensed vendor for an
al cohol i ¢ beverage product--even one nmanufactured and distri buted
by a conpetitor-- with property, rather than cash. To avoid the
subsi di zati on of the vendor, the |law prohibits the manufacturer or
distributor fromtransferring to the vendor property whose fair
mar ket val ue exceeds the val ue of the al coholic beverage product
transferred to the manufacturer or distributor. Even if the
property transferred to the vendor is an al coholic beverage
product, the cited statute is not violated as |ong as the val ue of
t he al coholic beverage purchased by the manufacturer or distributor
fromthe vendor is not less than the value of the alcoholic
beverage transferred to the vendor. As noted above, Respondent
paid WIlls for the Ice House keg with a Bud Light keg, and the
evidence fails to establish that the value of the Bud Light keg
exceeded the value of the |Ice House keg.

RECOMVENDATI ON

It is
RECOVMENDED t hat the Division of Alcoholic Beverages and

Tobacco enter a final order dismssing the Adm nistrative Action.



DONE AND ENTERED this 15th day of June, 2000, in Tall ahassee,

Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 15th day of June, 2000.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.



